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 1.  TIME:  9:00   CASE#: MSC12-00875 
CASE NAME: CULBREATH VS. CENTEX HOMES 
HEARING ON MOTION TO/FOR TO DISMISS CROSS COMPLAINT FILED BY 
COAST INSULATION CONTRACTORS INC 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of the moving party. 

  

  
 2.  TIME:  9:00   CASE#: MSC17-00376 
CASE NAME: RODRIGUEZ VS. FITNESS EVOLUTIO 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appearances required. 

  

 3.  TIME:  9:00   CASE#: MSC17-00376 
CASE NAME: RODRIGUEZ VS. FITNESS EVOLUTIO 
HEARING ON MOTION TO/FOR CLASS CERTIFICATION FILED BY SYLVIA 
RODRIGUEZ 
* TENTATIVE RULING: * 
 
Class Plaintiff Sylvia Rodriguez (“Plaintiff” or “Ms. Rodriguez”) seeks to certify two classes: 

All persons employed as Group Exercise Instructors at Pleasanton 
Fitness, LLC’s fitness facilities in California at any time on or after March 
2, 2103, and 

All persons employed as Personal Trainers at Pleasanton Fitness, LLC’s 
fitness facilities in California at any time on or after March 2, 2013. 

Defendants OM Fitness, LLC and Pleasanton Fitness, LLC d/b/a Fitness Evolution 
(collectively “Defendants” or “Fitness Evolution”) opposes certification on two main 
grounds. First, Defendants argue that Ms. Rodriguez cannot represent the class 
because she settled all her claims in 2014 and because her claims are not typical as she 
was a “hybrid worker.” Second, Defendants make an argument regarding the applicable 
independent contractor test, which the Court considers in the “well-defined community of 
interest” section, below. 

For the following reasons, the Court grants Plaintiff’s motion for Class Certification. 

Request for Judicial Notice 

Defendants request judicial notice of several documents from the California Labor 
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Commissioner, California Division of Labor Standards Enforcement, as well as an order 
granting a preliminary injunction in Case No. C14-01680. Plaintiff objects to judicial 
notice of the latter exhibit. The Request is granted. Evid. Code 452, 453. 

Legal Standard 

The standard for class certification is well-established. Code of Civil Procedure section 382 
authorizes class action suits in California “when the question is one of a common or general 
interest, of many persons, or when the parties are numerous, and it is impracticable to bring 
them all before the court . . . .” Code Civ. Proc. § 382. 

The proper legal criterion for deciding whether to certify a class under Code of Civil Procedure 
section 382 is whether plaintiff has established by a preponderance of the evidence that a class 
action is superior to alternative means for a fair and efficient adjudication of the litigation. Sav-
On Drug Stores, Inc. v. Super. Ct. (2004) 34 Cal.4th 319, 332. The certification question is 
essentially a procedural one that does not ask whether an action is legally or factually 
meritorious. Id. at p. 326; see also Linder v. Thrifty Oil Co. (2000) 23 Cal.4th 429, 439-40. 

The party seeking class certification under section 382 has the burden of establishing (1) 
the existence of an ascertainable class, (2) a well-defined community of interest among 
the class members, and (3) that substantial benefit to litigants and the court would result 
from class certification. E.g., City of San Jose v. Super. Ct. (1974) 12 Cal.3d 447, 458. 
The Court must “carefully weigh respective benefits and burdens and to allow 
maintenance of the class action only where substantial benefits accrue both to litigants 
and the courts.” Aguiar v. Cintas Corp. No. 2 (2006) 144 Cal.App.4th 121, 133. The 
Court should evaluate (1) the interest of each putative class member in controlling his or 
her case personally; (2) the potential difficulties in managing a class action; (3) the 
nature and extent of already pending litigation by individual class members involving the 
same controversy; and (4) desirability of consolidating all claims in a single action before 
one court. Id. 

Ascertainable Class 

Whether a class is “ascertainable” within the meaning of section 382 is determined by 
examining (a) the class definition; (b) the size of the class; and (c) the means available for 
identifying class members. Reyes v. San Diego County Bd. of Supervisors (1987) 196 
Cal.App.3d 1263, 1271.  

The class definition: The class definition should identify a group of unnamed plaintiffs by 
objectively describing a set of common characteristics sufficient to allow a member of that group 
to identify himself or herself as having a right to recover based on that description. Lee v. 
Dynamex, Inc. (2008) 166 Cal.App.4th 1325, 1334. 

Plaintiff proposes two classes: 

All persons employed as Group Exercise Instructors at Pleasanton 
Fitness, LLC’s fitness facilities in California at any time on or after March 
2, 2103, and 

All persons employed as Personal Trainers at Pleasanton Fitness, LLC’s 
fitness facilities in California at any time on or after March 2, 2013. 

Defendants argue that several categories of “legal setoffs” render the class unascertainable: 
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specifically (1) class representative Sylvia Rodriguez herself, (2) group exercise instructors who 
are independent contractors under Borello, and (3) all Fitness Evolution employees who agreed 
to arbitration beginning April 13, 2017. Opp. at 5-6. Defendants cite to Thompson v. Automobile 
Club of Southern California (2013) 217 Cal.App.4th 719, 730 but that case does not contain the 
language quoted by Defendants. The Court assumes for the sake of argument that the 
Defendants intended to cite to Miller v. Bank of Am. N.T. & S.A. (2013) 213 Cal.App.4th 1, 8 
which does have the quoted language. As a threshold matter, it does not appear as though the 
categories identified by Defendants meet the legal definition of “set-off.” Furthermore, each of 
Defendants’ proposed categories would appear to be capable of resolution on a class wide 
basis. Category (1) and (2) are discussed further below, and Defendants fail to elaborate on 
how (3) would preclude ascertainability. 

Plaintiff’s class definitions would appear to be precise, objective, and ascertainable. 

The size of the class: The numerosity requirement is satisfied where the class members are so 
numerous that it is impracticable to bring them all before the court. CCP § 382. There is no 
predetermined minimum number of class members necessary as a matter of law for the 
maintenance of a class action. See Hebbard v. Colgrove (1972) 28 Cal.App.3d 1017, 1030. 

Here, Plaintiff alleges that a minimum of 172 Group Exercise Instructors and 105 Personal 
trainers worked for Defendants during the class period. Mot. at 9:10-11. The class is sufficiently 
numerous. 

Identification of class members: Although the class must be ascertainable, its members need 
not be identified to bind them by a class action judgment. See Lazar v. Hertz Corp. (1983) 143 
Cal.App.3d 128, 138 (all persons who rented a car from Hertz in California during a 4-year 
period held an ascertainable class). 

Here, Plaintiff contends, and Defendants do not dispute, that the class members are identifiable 
from Defendant’s records. Motion at 9:2. 

Well-Defined Community of Interest  

The community of interest requirement embodies three factors: (1) predominant common 
questions of law or fact; (2) class representatives with claims or defenses typical of the class; 
and (3) class representatives who can adequately represent the class. Richmond v. Dart 
Industries, Inc. (1981) 29 Cal.3d 462, 470.  

Predominance of common questions: Each class member must not be required to litigate 
individually numerous and substantial questions to determine his or her right to recover; and the 
issues which may be jointly tried, when compared with those requiring separate adjudication, 
must be sufficiently numerous and substantial to make the class action advantageous to the 
judicial process and the litigants. Washington Mut. Bank, FA v. Super. Ct. (2001) 24 Cal.4th 
906, 913-14. 

To determine the predominance question, the Court must consider whether “the theory of 
recovery advanced by the plaintiff is likely to prove amenable to class treatment.” Jaimez v. 
DAIOHS, USA (2010) 181 Cal.App.4th 1286, 1298. The Court must “examine the plaintiff’s 
theory of recovery” and “assess the nature of the legal and factual disputes likely to be 
presented.” Brinker Restaurant Corp. v. Super. Ct. (2012) 53 Cal.4th 1004, 1025. “The 
affirmative defenses of the defendant must also be considered, because a defendant may 
defeat class certification by showing that an affirmative defense would raise issues specific to 
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each potential class member and that the issues presented by that defense predominate over 
common issues.” Knapp v. AT&T Wireless Services, Inc. (2011) 195 Cal.App.4th 932, 941 
(quoting Walsh v. IKON Office Solutions, Inc. (2007) 148 Cal.App.4th 1440, 1450 (“IKON”)) 
(internal quotation marks omitted). 

Here, Plaintiff’s theory that Defendants uniformly operated their fitness clubs, subjecting Group 
Fitness Instructors to the same policies and procedures across all of Defendants’ locations. 
Similarly, Plaintiffs also allege that Personal Trainers were subject to the same policies and 
procedures across all locations in Defendants’ fitness chain. Specifically, Plaintiff alleges that 
Defendants consistently violated California’s overtime and minimum wage laws, failed to provide 
semimonthly itemized statements of hours worked, failed to reimburse class members for 
business expenses related to Defendants’ operations, and willfully misclassified class members 
as independent contractors rather than employees. See generally FAC at ¶¶ 32-36; see also 
Cole Decl Ex. E, Decl. Ex. A at 89:12-16.  

Defendants do not appear to dispute this uniformity of its policies and procedures; instead 
Defendants’ opposition is primarily directed at whether the “control” test from S.G. Borrello & 
Sons, Inc., rather than the more recent “ABC” standard from Dynamex Operations West, Inc. 
controls the question of whether class members were misclassified. See Opp. at 7; Borello & 
Sons, Inc. v. Department of Industrial Relations (1989) 48 Cal.3d 341, 350; Synamex 
Operations West, Inc. v. Superior Court (2018) 4 Cal.5th 903. Defendants do not argue, 
however, that either test could not be applied on a class-wide basis. Whether group exercise 
instructors and personal trainers were properly classified as independent contractors would 
appear to be capable of resolution on a class basis. 

Typicality of Ms. Rodriguez’s Claim: Typicality does not require that the class representative 
have identical interests with the class members. The class representative need only be similarly 
situated to the other class members. Classen v. Weller (1983) 145 Cal.App.3d 27, 46. The class 
representative’s interests must align with the interests of the class. It “refers to the nature of the 
claim or defense of the class representative, and not to the specific facts from which it arose or 
the relief sought.” Martinez v. Joe’s Crab Shack Holdings (2014) 231 Cal.App.4th 362, 375. 

As stated above, Ms. Rodriguez’s claim must be typical but not necessarily identical to the 
claims of other class members, and Ms. Rodriguez must be similarly situated to other class 
members such that Ms. Rodriguez will have the motive to litigate on behalf of all class members. 
Classen, supra, 145 Cal.App.3d at 45. 

The majority of Defendants’ opposition is direct towards Sylvia Rodriguez individually. 
Specifically, Defendants argue that Ms. Rodriguez settled all her personal trainer and group 
exercise related claims in 2014 and that Ms. Rodriguez was a hybrid worker unlike the majority 
of Defendants’ employees. 

In support of their argument that Ms. Rodriguez settled all of her 2014 claims, Defendants point 
to an August 20, 2014 release executed by Ms. Rodriguez releasing Fitness Evolution for her 
claim filed with the Office of the State Labor Commissioner on June 19, 2014. RJN Ex. A. 
Defendants also rely on Exhibit C to their Request for Judicial notice, which reflects a Notice of 
Claim and Conference dated December 9, 2014 (but does not include any Release). While 
Exhibit C does not indicate any release, it does reflect a claim for wages “for 2 classes at $34.50 
per class earned from 10/16/14 through 10/31/14, claiming $69.00.” This exhibit indicates that 
Ms. Rodriguez continued to work for Defendants following the August 20, 2014 Release. 
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Assuming arguendo that the August 20, 2014 release precludes all of Ms. Rodriguez’s claims 
prior to that date, she would still have claims after that date until the end of her employment. 
Because Plaintiff continued to work in the same positions following the execution of the August 
20, 2014 release, it does not remove her from the class of persons identified in the proposed 
class definitions. At best, it would entitle Defendants to a set off against any damages as to Ms. 
Rodriguez prior to August 20, 2014. 

Finally, Defendant argues that Ms. Rodriguez was a “hybrid worker” and as a consequence an 
inappropriate class representative given her unique position. However, the class representative 
need not have identical interests with the class members; she or he need only be similarly 
situated. B.W.I. Custom Kitchen v. Owens-Illinois, Inc. (1987) 191 Cal.App.3d 1341, 1347. 

Adequacy of Ms. Rodriguez to Represent the Class: To meet the adequacy requirement, Ms. 
Rodriguez must be capable, through qualified counsel, of vigorously and tenaciously protecting 
the interests of the class members. Simons v. Horowitz (1984) 151 Cal.App.3d 834, 846. 

Adequacy requires that the interests of Ms. Rodriguez, as named Plaintiff, not be antagonistic to 
the interests of the class, and that she will vigorously prosecute the action. McGhee v. Bank of 
America (1976) 60 Cal.App.3d 442, 487. Defendant presents no evidence that Ms. Rodriguez is 
antagonistic to the interests of the class. 

Ms. Rodriguez has vigorously prosecuted this action thus far, and there is nothing before the 
Court that suggests she will not continue to do so. 

Substantial Benefit to Litigants and the Court 

Certifying a class action requires demonstrated substantial benefits to litigants and the court. 
Caro v. Procter & Gamble Co. (1993) 18 Cal.App.4th 644, 657. Because a class should not be 
certified unless substantial benefits accrue both to litigants and the courts, the question arises 
as to whether a class action would be superior to individual lawsuits Basurco v. 21st Century 
Ins. Co. (2003) 108 Cal.App.4th 110, 120. 

In this case, class adjudication presents a substantial benefit to the class members whose 
individual claims are relatively small, so that they are unlikely to pursue individual litigation. In 
general, a class action is proper where it provides small claimants with a method of obtaining 
redress and when numerous parties suffer injury of insufficient size to warrant individual action. 
Linder v. Thrifty Oil Co. (2000) 23 Cal.4th 429, 435. 

The Court concludes that class adjudication presents a substantial benefit to the Court, 
promoting the efficient use of judicial resources, avoiding duplicative discovery and pretrial 
motions, and multiple trials on predominantly common issues.  

Manageability/Superiority 

The Court is inclined to grant the motion for class certification, however, the Court has some 
questions regarding manageability and superiority. While Plaintiff’s theory of liability and its 
amenability to class treatment would appear to be clear, in the absence of a trial plan the Court 
cannot be certain as to how Plaintiff proposes to litigate the case. How does Plaintiff propose to 
prove this case at trial? For example, does Plaintiff propose to introduce testimonial evidence to 
support the uniform application of Defendants’ policies and practices? Does Plaintiff propose to 
bifurcate her Labor Code claims from her Unfair Business Practices claim? What is the superior 
method of proceeding here? 
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Plaintiff is to submit a Trial Plan by January 31, 2019. 

  

 4.  TIME:  9:00   CASE#: MSC18-00079 
CASE NAME: GUEVARA VS THE MONEY SOURCE, I 
HEARING ON MOTION TO/FOR A PROTECTIVE ORDER AND FOR MONETARY 
SANCTIONS FILED BY THE MONEY SOURCE, INC. 
* TENTATIVE RULING: * 
 
 See line 5. 

  

 5.  TIME:  9:00   CASE#: MSC18-00079 
CASE NAME: GUEVARA VS THE MONEY SOURCE, I 
HEARING ON MOTION TO/FOR COMPEL DEPOSITION OF ALICIA GUEVARA, 
FILED BY THE MONEY SOURCE, INC. 
* TENTATIVE RULING: * 
 

 On November 1, 2018, the Court issued tentative rulings on each of these motions, 

continuing each of them, directing the parties to meet and confer, but indicating likely rulings on 

particular issues, which were largely in favor of the defense and moving party.  

On November 8, 2018, defense counsel filed a declaration indicating that plaintiff’s 

deposition would go forward, and that plaintiff’s counsel had agreed to meet and confer about 

the other issues.  On January 3, 2019, defense counsel filed another declaration indicating that 

plaintiff’s deposition took place, but that plaintiff’s counsel had failed to meet and confer on the 

other issues.  On January 5, 2019, defense counsel filed another declaration stating that 

plaintiff’s counsel had contacted him and advised him that the disputed written discovery 

requests would be withdrawn.   

It appears to the Court that plaintiff’s counsel did not have substantial justification in 

failing to schedule plaintiff’s deposition, nor did they have substantial justification for serving the 

“second wave” of written discovery on defendant rather than seek to obtain further responses to 

their initial written discovery.  It also appears that plaintiff’s counsel’s conduct changed only after 

the motion was filed and the Court’s tentative views were obtained. 
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Sanctions may be awarded against a party who withdraws a discovery motion or 

opposition, or provides answers even though there is no ultimate decision on the merits of the 

motion, if opposition to the motion was not substantially justified.    (See C.R.C. 3.1348(a) [“The 

Court may award sanctions under the Discovery Act in favor of a party who files a motion to 

compel discovery, even though no opposition to the motion was filed, or opposition to the motion 

was withdrawn, or the requested discovery was provided to the moving party after the motion 

was filed.”] [Emphasis added.]) 

Defense counsel sought $2,441.50 in sanctions, which included time and effort only 

through the initial filing of the motion.  The number of hours spent, the hourly rate, and the costs 

appear to be reasonable.  Accordingly, the request for sanctions in the amount of $2,441.50 is 

granted. 

 

  

 6.  TIME:  9:00   CASE#: MSC18-00247 
CASE NAME: SELBY VS. TWC DEALER GROUP 
HEARING ON MOTION TO/FOR PRELIMINARY APPROVAL FILED BY BRENT L 
SELBY 
* TENTATIVE RULING: * 
 
 Hearing required. 

 Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of meaning class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  See Labor Code Section 2699(l).  The Court’s review, however, is 
somewhat hampered by the lack of guidance in the statute or case law concerning the basis 
upon which a settlement may be approved.  The Court has found no binding authority, but one 
federal District Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 
2016) 201 F.Supp.3d 1110, 1133, the court denied approval of class action settlements that 
included PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in 
PAGA penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum 
value.  As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a 
special responsibility to their fellow aggrieved workers who are effectively bound by any 
judgment. [citation omitted]  Such a plaintiff also owes responsibility to the public at large; they 
act, as the statute’s name suggests, as a private attorney general, and 75% of the penalties go 
to the LWDA ‘for enforcement of labor laws . . . and for education of employers and employees 
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about their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA 
itself filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  Since 
this case is not a class action, the “fair, reasonable, and adequate” standard may not apply, but 
the LWDA’s view that “the relief provided for under the PAGA be genuine and meaningful” does 
apply.  The Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise 
would result in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, 
citing Labor Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no 
“coherent analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender 
its duty to see that the judgment to be entered is a just one, nor is the court to act as a mere 
puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 
50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not always 
apply, because “[w]here the rights of the public are implicated, the additional safeguard of 
judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America, supra, 141 
Cal.App.4th at 63.) 

Applying these standards, however, the Court finds that there are a number of issues 
that must be addressed before even conditional approval may be given. 

Reasonableness of the Damages: 

The parties have provided very little analysis of the basis for the $540,000 recovery.  

While counsel declares that the liability was no more than $600,000, no analysis or support for 

this figure has been provided.  Counsel must provide further explanation for the figures. 

PAGA Penalties:   

Despite the $540,000 total award, the PAGA penalty is $15,000.  Counsel has provided 

no justification for this figure.  The discrepancy between the total recovery and the PAGA 

penalty is sufficient that the Court could infer that PAGA was being used merely as leverage to 

obtain a greater damage award, which is not subject to having 75% allocated to the state. 

LWDA Approval: 

The record contains no evidence that the settlement was provided to the Labor and 

Workforce Development Agency for their review, as required by the statute. 

 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   01/10/19 

 
 

- 9 - 

Claims Procedure: 

The settlement would require each class member who receives notice to file a claim in 

order to be compensated.  It appears that the amount to which each class member is entitled 

will be determined solely by reference to the period of time they worked for defendants.  If this is 

the case, the necessary information would appear to be in defendant’s possession, and the 

amounts could be determined without need of a claim from the class member.  Since requiring a 

claim is likely to reduce the level of participation by class members, this must be justified. 

Language of Notice: 

 Counsel should address whether notice should be provided in any languages other than 

English, or at least whether the notice should refer to the availability of assistance for persons 

using other language.  It may be that the nature of the employment defining the class is such 

that the class members necessary would speak fluent English, but this needs to be established. 

Cy Pres Payment: 

 The settlement provides that unclaimed funds will be provided to a cy pres fund.  

Counsel should address (a) whether it would be better to redistribute unclaimed funds to the 

other claimants or to the state unclaimed wage fund; and (2) who would receive cy pres funds 

and for what purpose. 

Attorney fees: 

Plaintiffs seek one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed 

through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 503, 

the Supreme Court endorsed the use of a lodestar cross-check as a way to determine whether 

the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means of a 

lodestar cross-check is extraordinarily high or low, the trial court should consider whether the 

percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  

Counsel in this case has not provided the information necessary to make such analysis.  

Following typical practice, however, the fee award will not be considered at this time, but only as 

part of final approval.  For that motion, however, sufficient information to conduct the lodestar 

cross-check shall be provided. 

Other Issues:  

 With the exception of the matters indicated above, the settlement appears to meet the 

criteria for approval. 
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 7.  TIME:  9:00   CASE#: MSC18-00512 
CASE NAME: SACCO VS. SONIC 
HEARING ON MOTION TO/FOR PETITION TO APPOINT A NEUTRAL 
ARBITRATOR FILED BY SONIC AUTOMOTIVE, INC. 
* TENTATIVE RULING: * 
 
 At this point in the process, the Court’s only authority is to nominate five potential arbitrators 
from the list obtained through JAMS.  Accordingly, the Court nominates Hon. James Lambden, 
Hon. Maria Rivera, Hon. Bonnie Sabraw, Hon. James Trembath, and Hon. John M. True.  
Pursuant to Code of Civil Procedure section 1281.6, the parties have five days from receipt of 
notice of these nominees to jointly select an arbitrator.  If they do not, the parties should notify 
the Court and the Court will select one of the five. 
 

  

 8.  TIME:  9:00   CASE#: MSC18-00603 
CASE NAME: WANG VS. BRANAGH DEVELOPMENT 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of WANG FILED BY 
KENNETH ALAN MIKS SR 
* TENTATIVE RULING: * 
 
 Defendant Kenneth Alan Miks, Sr. (“Miks”) demurs to the first (negligence) and second 
(negligence per se) cause of action of plaintiffs’ First Amended Complaint (“FAC”).  Plaintiffs 
allege that Miks is liable in his individual capacity as an owner, principal, officer, director, 
manager, member, partner, agent, and/or employee of Plate Line Framers, Inc. (“Plate Line”).  
(FAC ¶ 4(g).)  Miks contends that plaintiffs’ allegations are uncertain and insufficient to 
constitute a cause of action.  (See Code of Civil Procedure (“CCP”) § 430.10 (e)-(f).)   

The tort liability of corporate officers and directors was explained in Frances T. v. Village Green 

Owners Assn. (1986) 42 Cal.3d 490, 503-504: 

“It is well settled that corporate directors cannot be held vicariously liable for the 

corporation’s torts in which they do not participate.  Their liability, if any, stems 

from their own tortious conduct, not from their status as directors or officers of the 

enterprise.  “[An] officer or director will not be liable for torts in which he does not 

personally participate, of which he has no knowledge, or to which he has not 

consented. . . . While the corporation itself may be liable for such acts, the 

individual officer or director will be immune unless he authorizes, directs, or in 

some meaningful sense actively participates in the wrongful conduct.” 

The only allegation made explaining Miks involvement in the alleged wrongdoing is that the 

“acts and omissions performed by Plate Line . . . were performed by, under the direction of 

and/or approved or ratified by [Miks].”  (FAC ¶ 4(g).)  But this boilerplate language is conclusory 

and fails to allege any facts regarding Miks’ participation in Plate Line’s alleged wrongdoing.  

(See Simmons v. Ware (2013) 213 Cal.App.4th 1035, 1049 [“The complaint contained a generic 

boilerplate allegation that ‘each defendant was the agent and employee of every other co-

defendant,’—the kind of ‘secondary-liability allegation’ our Supreme Court has derided as 
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‘egregious examples of generic boilerplate.’”].)  Accordingly, the demurrer is sustained with 

leave to amend.  Plaintiffs shall file an amended complaint by January 25, 2019. 

Plaintiffs contend that Miks’ demurrer is untimely under CCP section 430.41, subdivision (b) 

because the allegations against Miks are unchanged from the original complaint to the FAC, and 

therefore Miks should have demurred to the original complaint.  It appears, however, that the 

restriction imposed by section 430.41, subdivision (b) aims to prevent unnecessarily duplicative 

demurring by the same party.  The restriction does not preclude a different party from demurring 

to an amended complaint.  Moreover, Miks would be able to raise the same issue by a motion 

for judgment on the pleadings, thus it is more efficient to resolve the issue now. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-00603 
CASE NAME: WANG VS. BRANAGH DEVELOPMENT 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of WANG FILED BY 
JAMES R METZGER, ANTHONY A FROYD 
* TENTATIVE RULING: * 
 
 Defendants James Metzger and Anthony Froyd (“Metzger and Froyd”) demur to the first 

(negligence), second (negligence per se), third (breach of contract), and fourth (breach of 

implied warranty) cause of action of the First Amended Complaint (“FAC”).  Metzger and Froyd 

contend that plaintiffs’ first and second cause of action are uncertain and fail to state facts 

sufficient to constitute a cause of action.  (See Code of Civil Procedure (“CCP”) § 430.10.)  

Plaintiffs allege that Metzger and Froyd are liable in their individual capacity as “owners, 

principals, officers, directors managers, members, partners, agents, and/or employees” of High 

End Development, Inc (“High End”).  (FAC ¶ 4(d).)   

The only allegation made explaining Metzger and Froyd’s involvement in the alleged 

wrongdoing is that the “acts and omissions performed by High End . . . were performed by, 

under the direction of and/or approved or ratified by [Metzger and Froyd].”  (FAC ¶ 4(d).)  As 

further explained in Line 8 regarding Miks’ demurrer, this language is conclusory and fails to 

allege facts sufficient to constitute a cause of action for negligence or negligence per se against 

Metzger and Froyd.  Accordingly, the demurrer is sustained with leave to amend as to the first 

and second causes of action.   

Plaintiffs have agreed to dismiss their third and fourth causes of action in their next amended 

complaint.  Thus, the demurrer is sustained as to the third and fourth causes of action.   

Plaintiffs shall file an amended complaint by January 25, 2019.  
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10.  TIME:  9:00   CASE#: MSC18-01147 
CASE NAME: ROBINSON VS ONYX PROTECTIVE 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY ONYX 
PROTECTIVE SERVICES, INC. 
* TENTATIVE RULING: * 
 
Understanding that California Rules of Court 3.1362 requires only that the declaration in support 
of the motion state the grounds in general terms and that it not disclose confidential matters, 
stating only (as moving party does here) that counsel sent a substitution of counsel to her client 
and that the client did not respond is not sufficient.  Counsel is to file a supplemental declaration 
no later than January 17, 2019, and the matter is continued to January 24, 2019, 9:00 a.m. 
 

  

11.  TIME:  9:00   CASE#: MSC18-02482 
CASE NAME: KEYSTONE VS STARJ PARTNERS 
HEARING ON OSC FOR APPOINTMENT OF RECEIVER ( PER EX PARTE ORDER 
FILED 12-11-18) 
* TENTATIVE RULING: * 
 
Hearing required.  On December 11, 2018, at the initial ex parte application, the Court declined 
to appoint a receiver, but indicated that based on its review of the moving papers, if the parties 
did not reach an agreement, a receivership order likely would be issued at the OSC hearing 
then set for January 10, 2019.  On December 18, 2018, plaintiff and defendants Starj Partners, 
LLC, Robert Signorelli and Thomas Signorelli jointly applied for appointment of a receiver, which 
was granted by the Court.   The January hearing date has not been vacated, however, and the 
Court has not received any responsive papers from the other defendants.    
 

  

12.  TIME:  9:00   CASE#: MSL17-04533 
CASE NAME: HUN KIM VS NATALIE DAVIS 
HEARING ON MOTION TO/FOR COMPEL INSPECTION OF MOTOR VEHICLE, 
FILED BY NATALIE SCHEETZ DAVIS, ALBERT DAVIS 
* TENTATIVE RULING: * 
 
 Hearing vacated.  Case dismissed 1/3/19. 
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13.  TIME:  9:00   CASE#: MSL18-04353 
CASE NAME: RAHIMI VS CRUZ 
HEARING ON MOTION TO/FOR VACATE DISMISSAL FILED BY SAYED BASHIR 
RAHIMI 
* TENTATIVE RULING: * 
 
 The motion establishes sufficiently for purposes of Code of Civil Procedure section 473(b) that 
it was filed within six months of the dismissal and that the dismissal was due to plaintiff’s 
excusable neglect.  The Court notes, however, that while the motion establishes that plaintiff did 
not understand the requirement of proof of service with the court, it does not explain why he 
failed to appear at the order to show cause, at which the Court could have explained the 
situation.  Nonetheless, the minimal standards are met and the motion is granted. 
 

  

14.  TIME:  9:00   CASE#: MSN17-2300 
CASE NAME: WESTERN STATES PETROLEUM VS. B 
SPECIAL SET HEARING ON: ISSUANCE OF WRIT SET BY DEPT. 39 AT 
9/24/18 HRG. 
* TENTATIVE RULING: * 
 
 Hearing continued to February 21, 2019 at 9:00 a.m. by stipulation of the parties. 

  

15.  TIME:  9:00   CASE#: MSN17-2300 
CASE NAME: WESTERN STATES PETROLEUM VS. B 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Hearing vacated. 

  

16.  TIME: 10:00   CASE#: MSC15-01699 
CASE NAME: GARY VS. CITY OF RICHMOND 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear. 

 


